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IPS WORLDWIDE FREIGHT PAYMENT
SERVICE FILES FOR BANKRUPTCY


On January 25, 2019, IPS Worldwide of Ormond Beach, FL, a third
party freight payment and audit service filing for bankruptcy.
leaving many shippers in the lurch for significant sums of money.



Shippers, who can get caught owing millions due to the nature
of the business.



A shipper advances funds to the payment company, who is
supposed to hold those funds in escrow to pay the shipper’s
freight bills to the carriers, once the freight bills have been
audited for accuracy.

IPS WORLDWIDE FREIGHT PAYMENT
SERVICE FILES FOR BANKRUPTCY






The problems arise when the shipper’s funds are not segregated and end
up being used for matters other than paying the carriers.
These problems can range from the funds being used to cover the
payment company’s operating costs, to poor management resulting in a
Ponzi scheme type situation where new funds are being used to pay prior
obligations, to outright theft and fraud.
For the shipper it doesn’t really matter why the funds were not used to
make payments to the carriers.
The shipper is on the hook to the carriers for the services that were provided,
leaving the shipper in the position of having to pay for the transportation
service a second time.

“the carrier gets paid.”
the carrier has three sources from which to seek
payment:
(1) the consignor who shipped the goods,

(2) the consignee who received the goods, and/or
(3) a “bill to” third-party, such as a broker.
Generally, the bill of lading determines who is liable.
A party’s bill of lading, however, can be modified by
a prior written contract between the shipper and the
carrier

“the carrier gets paid.”
Shippers and consignees, where they have already paid,
raise estoppel as a defense.
 where a shipper or consignee pays another party (such as
an Broker) and that party fails to pay the carrier for the
freight charges.
 the carrier looks to the shipper and/or the consignee for
payment, despite the fact they may have already paid the
third party.
 Shippers or consignees argue they are an “innocent party”
and should not be required to pay twice.

“the carrier gets paid.”

Oak Harbor Freight Lines, Inc. v. Sears Roebuck & Co., 513 F.3d 949 (9th Cir.
2008),

In Oak Harbor, Sears was required to pay freight charges
twice.
 Sears initially paid freight charges to its broker, NLC.
 However, NLC did not pay Oak Harbor and went out of
business. Oak Harbor sued Sears.
 The court held that Sears was required to pay Oak Harbor
$227,202.50 even though it already had paid that amount to
NLC.
 In reaching its decision, the court outlined the default liability
that, absence malfeasance, the carrier gets paid.”

“the carrier gets paid.”

. Those rules are as follows:
1. The shipper/consignor is primarily liable unless the
“nonrecourse” provision, also referred to as “Section 7,” is
executed;
2. The consignee is liable unless the bill of lading is marked
“prepaid” and the consignee already has paid the
shipper/consignor;
3. The consignee is liable if the bill of lading is marked “collect”;
4. The shipper/consignor and the consignee are jointly liable
unless the provisions of 1, 2 or 3 apply;
5. The default rules can be modified by contract and only apply
if the parties have not agreed to an alternative arrangement

New England Motor Freight
On February 11, 2019 New England Motor Freight (“NEMF”) filed for
Chapter 11 bankruptcy liquidation and shutdown.
NEMF is part of the larger Shevell Group of Companies, and the
Chapter 11 filing involves ten related businesses, including truckload
carrier Eastern Freightways, Apex Logistics, and Carrier Industries, a
warehousing and dedicated trucking business.
The trucking company’s origins go back to 1918.

New England Motor Freight


We have more than one client who mistakenly agreed to a
contract with NEMF where the word “intrastate” was
inadvertently left out of the recitals.



The contract states;



“Carrier desires to furnish motor carrier service to Shipper for the
transportation of general commodities in interstate and foreign
commerce and represents that it is duly registered with the
Federal Motor Carrier Safety Administration……”

New England Motor Freight

.Will the Trustees reinvoice all of the Intrastate
shipments at the full undiscounted rate
because they are NOT covered under such
an agreement although NEMF invoiced
them as such while in business.

*

*

*

*

The reply
Dear Sir or Madam:

This will acknowledge receipt of your above referenced loss and damage claim pursuant to Part 1005, Title 49, CFR, of the re
gulations. Your claim is being investigated and the results should be known soon.
When inquiring as to the status of your claim, should it be necessary, please refer to
claim number 18212932 01.
Very Truly Yours,
J.B. Hunt Transport, Inc.
Claims Dept.
1005.1 Applicability of regulations. The regulations set forth in this part shall govern the processing of claims for loss,
damage, injury, or delay to property transported or accepted for transportation, in interstate or foreign commerce, by each
railroad, express company, motor carrier, water carrier, and freight forwarder (hereinafter called carrier), subject to the
Interstate Commerce Act.

*

 After a review of all the documentation presented it is our finding that the damages
claimed arose out of improper preparation of the cargo for transit by the shipping
location. All freight so loaded by the shipper shall be properly blocked and braced by
the shipper to protect against damage during the course of normal transportation. The
carrier will not be responsible for any damage to a shipment which is caused by
improper or careless preparation for shipment by the shipper.
 Our drivers are not loading experts and do not claim to be such. The fact remains;
the shipper loaded the product and sealed the load, we delivered it as it was given to
us. The load was able to move while in transit which caused the damage. Honestly,
looking at the pictures, it seems like a large portion of the bags have chaffing/rubbing
damage. The vibration of being on the train causes this when loaded too tightly or
packaging is sensitive…
 Also there was no sign of carrier neglect and since the seal was intact and the Carrier
had no access to the shipment, any damages were caused by the packaging.

*

March of this year and we will ship around 120 of these loads to California
this year. This load with JB Hunt was the only one we have had damages
like this (we use a couple of other intermodal carriers other than JB Hunt
and there have been probably 10 bags damaged combined all year on
them. most of those were determined were caused by puncture during
loading / unloading). JB Hunt took 5 intermodal loads for us directly but
they take many loads from other customers of ours ….. NEVER HAD ANY A
PROBLEM BEFORE THIS LOAD.

ELECTRONIC LOGGING DEVICES (ELDs.)


What is Demurrage?

Demurrage refers to costs incurred by a customer for using equipment when loaded
cargo containers are left at the port terminal for longer than the allowed free time.
What is Detention?
Detention refers to costs incurred by the customer for using equipment beyond the given
free time, typically outside of the terminal.
Not all shippers are prepared to pay detention charges and rely on the fact there are
many small independents out there they can take advantage of.
By creating an irrefutable record of your hours, ELD provides the justification for detention
time charges. Market forces will dictate that shippers will have to have a faster turnaround
to get you on your way or they are going to have to pay for the privilege of you sitting
there. With everyone having to strictly adhere to hours of service you may end up driving
fewer hours in a day, but you will have to be compensated.

ELECTRONIC LOGGING DEVICES (ELDs.)
The problem:
Months into the brave new world of ELD-land, harried carriers, brokers and
their customers are so focused on moving freight that a key part of the

picture — detention practices — apparently isn’t changing, even
though drivers’ minutes are becoming more precious every day.
Broker’s are alerting their customers that the overall picture is changing in
a potentially scary direction.
Drivers are shortening their days to make sure they don’t run out of hours
and delaying deliveries to avoid running out of hours and the risk of being
caught by law enforcement.

ELECTRONIC LOGGING DEVICES (ELDs.)


Brokers are reporting that some shippers are moving to tighten
appointment times.



Consider what happens when widespread traffic congestion
causes a driver to miss that tighter window.



The driver is penalized, and the broker has both parties mad at
them.



In fact, tightening a delivery window also misses the important,
larger point by doing nothing to address the real problem:
cutting down on time spent inside the terminal.



Limitation of liability

 Exel, Inc., a shipping broker, sued Southern Refrigerated Transport, Inc.
(SRT), an interstate motor carrier, after SRT lost a load of pharmaceuticals
owned by Exel's customer, Sandoz, Inc., that was being transported from
Pennsylvania to Tennessee.

 The Federal district court entered judgment for Exel and awarded it the
replacement cost of the lost pharmaceuticals, which amounted to
approximately $5.9 million.
 SRT now appeals, arguing that the district court erred in discounting the
significance of language in the bills of lading that ostensibly limited SRT's
liability to a small fraction of the shipment's value.
 Exel cross-appeals, arguing that the district court erred in measuring
damages by the replacement cost of the pharmaceuticals rather than
by their higher market value.



Limitation of liability

The bill of lading for the shipment specified a
liability limit of $2.40 per pound.
The limit of the carrier’s liability thus calculated
would be $56,766.36. The bill of lading was
drafted by the shipper.



Limitation of liability

SRT did not carry its burden to show that it effectively limited its liability under
the Carmack Amendment.
Of the four requirements that a carrier must satisfy in order to limit its liability to
a shipper under the Carmack Amendment, only the second—that a carrier
must “provide the shipper with a fair opportunity to choose between two or
more levels of liability
—is at issue here. The Supreme Court has made clear that this requirement
contemplates not only a choice between levels of liability, but also a choice
between rates, such that the rate paid by the shipper varies according to the
liability borne by the carrier. “
[O]nly by granting its customers a fair opportunity to choose between higher
or lower liability by paying a correspondingly greater or lesser charge can a
carrier lawfully limit recovery to an amount less than the actual loss sustain



Limitation of liability

 “To overcome this default posture of full liability,” the carrier “must have
a written agreement [with the shipper] that is sufficiently specific to
manifest that the shipper in fact agreed to a limitation of liability.”
 “[A] carrier cannot limit liability by implication.
 There must be an absolute, deliberate and well-informed choice by the
shipper
 Accordingly, the Carmack Amendment “puts the burden on the carrier
to demonstrate that the parties had a written agreement to limit the
carrier's liability, irrespective [of] whether the shipper drafted the bill of
lading.”

MEASURE OF DAMAGES
• A claim has been filed for a shortage of 3 case of
syrup.
 • Shipment in question moved from the
manufacturer’s plant to its warehouse.
 In presenting this clam, the manufacturer charged
us, the carrier, for the selling price to his customers.
 We believe we should pay the manufacturer’s price
of the goods, that is, the actual cost to manufacture
the goods.
 Are we, right?


MEASURE OF DAMAGES


We filed a freight claim against a motor carrier for an interstate shipment of steel pipe that was involved in
an accident.



The motor carrier has taken full responsibility for the loss.



However, the motor carrier is refusing to pay additional cost, over and above the invoice amount, of the
steel pipe that was damaged beyond repair.



For us to replace the material, we were forced to pay a higher price for the material from the mill.



The carrier has refused to pay the additional $5,000.00 to replace this shipment



According to my research, the carrier is obligated to pay the replacement cost, which will put us in the
position we would have enjoyed had there been no loss.



Am I correct?

FOOD PRODUCTS ARE THEY SALVAGEABLE


In all 4 cases my insured is the trucking company (carrier).



Claim #1 – Cargo is Graham crackers (value $37,000).




The container fell over onto its side at very low speed.
The shipper is concerned that too many of the crackers are broken to ship.
They are still sorting the cases and inspecting the contents.



Claim #2 – Cargo is dry Pasta (I am told the value is about $14,000).



The container fell over on its side into a ditch.
The top of the container opened and a small number of cases were ejected from the container.
The “dirty” cases were restacked with the “clean” cases and the shipper now claims that the entire load
could be “contaminated” and they will not accept any of the cargo back.
They will not release any of the cargo for salvage








FOOD PRODUCTS ARE THEY SALVAGEABLE


Claim #3 – Cargo is medical supplies (Sterile water, plastic bags and IV injection connectors).





The container was stolen and recovered about 4 weeks later.
The cargo is 99% untouched and still has the inflatable bags in place.
We assume the thief didn’t know what he was stealing and abandoned the trailer.
The shipper will not even test the cargo to see if it’s contaminated.
They want to destroy the whole load ($30,000). They will also not release the cargo for salvage.



Claim #4 - Cargo is Non-Dairy Creamer (23.5 oz. plastic bottles, 12 bottles per cardboard case, $24,000).





The trailer overturned and the cargo was ejected.
 The cases were picked up and moved to a warehouse.
 The shipper claims that this “food” grade product came in contact with the ground and must be
destroyed.
 They will not release the cargo for salvage and will not accept the load for inspection.


SHIPPER LOAD & COUNT (“SL&C”)


I was told that if a shipper ships under the Shipper Load &
Count (“SL&C”) notation that the carrier has no liability
regarding damage to the product.



We shipped a truckload of product and the carrier admitted
that he was cut off and had to slam on his brakes to avoid an
accident, and all of the product shifted to the nose of the
trailer and was severely damaged.



The carrier claims that since the bill stated SL&C he has no
liability.

